
 
 
Dennis A. Murphy, Esq. 
dgusmurphy@gmail.com 
781-588-7881  
       June 20, 2023 
 
BY EMAIL: Pdeschenes@walpole-ma.gov 
 
Walpole Zoning Board of Appeals 
135 School Street 
Walpole, MA 02081 
 
 Re: Safe harbor for Darwin Commons, 32 Darwin Ln, Walpole MA 
 
Dear Members of the Board:  
  
 This office represents several abutters (whose names and addresses are copied below) to 
the project proposed by Wall Street Development Corp. (“Developer”) for the Residence at 
Darwin Commons (“Project”) located at 32 Darwin Lane in Walpole (“Site”). Given the long 
history of prior efforts to develop or sell the Site, a quick recap seems in order. Please consider 
these comments at your public hearing scheduled for Monday June 26, 2023. 
 
Prior Permitting of Darwin Lane 
 
 Darwin Lane was approved by the Walpole Planning Board under a definitive 
subdivision plan in 1996, amended in 1997. Mr. Hasenjaeger was the developer. At his request, 
the Planning Board waived the maximum length for a dead end street to allow Darwin Lane to be 
longer than 750 feet. (11/6/1997 Ltr. to J. Hasenjaeger from Walpole Planning Bd., waiving § 
IV-2 of Walpole subdivision rules and regulations, attached as Exhibit A) At the time, those who 
purchased lots at the end of Darwin Lane paid a premium for being on the cul de sac. 
 
 A decade later, Mr. Hasenjaeger applied to extend Darwin Lane and add a five lot 
subdivision that would have required further waiver from the dead end street that already 
exceeded the maximum length. The Planning Board unanimously denied it for that reason: 
 

The reason stated for the denial is that the waiver of the 750 foot maximum street 
length requirement was not granted; therefore, the subdivisions could not go 
forward as the proposed street is longer tha[n] 750’. (11/2/2005 Ltr. from 
Planning Bd., attached as Exhibit B) 

 
 Recognizing that Darwin Lane would never be extended further because the Planning 
Board had already granted the initial requested waiver, Mr. Hasenjaeger tried to sell his 3.4 acre 
Site to the Town. Based on its own independent appraisal, the Town offered $150,000 to acquire 



the Site for aquifer protection because it lies adjacent to public water supply well #5, and 
contains Zone I and Zone II restricted areas due to its proximity to a public water supply well. 
Mr. Hasenjaeger demanded more than double that amount ($379,000). The Board of Sewer & 
Water Commissioners considered “taking it by eminent domain”, but no action was taken at the 
Fall 2019 Town Meeting on the proposed article. (10/10/2019 Minutes of Bd. of Sewer & Water 
Commissioners, p. 2, attached as Exhibit C) 
 
 Recent efforts to develop the Site have been equally unsuccessful. Two years ago in the 
summer of 2021, Mr. Petrozzi and Mr. Hasenjaeger submitted a comprehensive permit 
application for 28 units on the Site. The Board invoked safe harbor, which was upheld by 
DHCD. (11/24/2021 Ltr. to J. Lee from DHCD, attached as Exhibit D) 
 

Then a couple of months later at a hearing in January 2022, they showed the Board an 
alternative plan for twelve units that they would substitute if the Board rescinded its safe harbor 
determination. But by then it was too late since DHCD had already issued its ruling, which was 
not appealed. The twelve unit plan is notable because the purchase and sale agreement between 
Mr. Hasenjaeger and Mr. Petrozzi is based on twelve units, which suggests the Buyer and Seller 
agree the project would be economic at that density. 

 
Last spring, the same developer submitted the same 28 unit application. The Board once 

again invoked safe harbor. Despite the regulation that automatically stays any hearing on the 
Project, developer submitted another five lot subdivision plan to the Planning Board while the 
appeal was pending, in flagrant violation of the rules. As in 2005, that five lot plan would require 
a further waiver of Section IV-2 to exceed the maximum length of a dead end street. Developer 
explicitly stated “should the waiver be granted, [it] would be pleased to substitute the 
conventional subdivision for the 40B development. (8/14/2022 Ltr. from L. Petrozzi to Planning 
Board, attached as Exhibit E) As it has in the past, the Planning Board once again unanimously 
denied the five lot subdivision, citing comments from the Fire Department that extending the 
road further would compromise public safety. (12/1/2022 Minutes of Walpole Planning Board, 
attached as Exhibit F) 
 
The Board Should Invoke Safe Harbor Again 
 

Even though you have done so twice before, the Board should vote once again to invoke 
safe harbor at the hearing next week. Recall that you did so already at the outset of the public 
hearing process. But at that time, it was based solely on the Housing Production Plan 
certification. Now, based on the applicant’s own conduct since then, there is another independent 
basis for safe harbor because Applicant sought and was denied subdivision approval, which is 
considered a Related Application under the Chapter 40B regulations. 760 CMR 56.03(7) 

 
Related Applications require the Applicant to wait a year between a comprehensive 

permit and any “subdivision, or other approval related to construction on the same land” that did 
not include a minimum number of affordable units (10%). Id. It is undisputed that the five lot 
subdivision applied for by the same developer for the same land did not include any SHI units. 
As such, it constitutes a “Related Application”, which cannot be considered until “12 months has 
elapsed.” Id. Since the Planning Board acted on December 1, 2022 on the subdivision plan 
application, the project is not eligible to be heard by the ZBA until December 1, 2023. The Board 



should invoke this new safe harbor to enforce the rule that requires a year long hiatus to prevent 
precisely this kind of misuse of the Chapter 40B process. 

 
Should Developer wish to proceed despite the Related Application safe harbor, the Board 

can give them the opportunity to present the Project on its merits. But you should not reward the 
applicant’s gamesmanship and flouting the rules by waiving the safe harbor. 
 
Very truly yours, 
 
/s/ Dennis A. Murphy 
 
Dennis A. Murphy 
 
cc: Jay Talerman, Esq. 
 David & Jo-Anne Vlacich - 31 Darwin Lane, Walpole MA 02081 

Joe & Bernadette Moriarty - 28 Darwin Lane, Walpole MA 02081 
Jim & Yasemin Herlihy - 3 Darwin Lane, Walpole MA 02081 
Michael & Laurie Moore - 4 Darwin Lane, Walpole MA 02081 
Michael & Caroline Farley - 15 Darwin Lane, Walpole MA 02081 
Mike & Marianne Stanton - 19 Darwin Lane, Walpole MA 02081 
Mario & Susan Corso - 24 Darwin Lane, Walpole MA 02081 
Corey Greenburg & Kathryn Fisher - 27 Darwin Lane, Walpole MA 02081 
Denna Horne & Jim Howley - 23 Darwin Lane, Walpole MA 02081 
Sean & Amy Radley - 12 Darwin Lane, Walpole MA 02081 
Mark & Jacqueline Mannion - 8 Darwin Lane, Walpole MA 02081 
Paul & Caroline Truland,  15 Queens Court, Walpole MA 02081 
Tom & Peg White, 20 Darwin Lane, Walpole MA 02081 
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October 10, 2019 

 

 

A meeting of the Board of Sewer & Water Commissioners was held on Thursday, October 10, 2019 at 7:00 

p.m., at the Edward J. Delaney Water Treatment Plant, 1303 Washington St.  

 

Present: William Abbott, John Spillane, John Hasenjaeger, Patrick Fasanello and Glenn Maffei.  Also,  

  Bernie Marshall, Supt. of Sewer and Water, Scott Gustafson, Asst. Supt. of Sewer and Water,  

  and Rick Mattson, DPW Director.   

 

All abatements submitted tonight is reviewed and signed. 

 

7:00 ABRAHAMS GROUP – RATE STUDY UPDATE 

Matt Abraham is present and provides the Board members with a spreadsheet showing the actual and projected 

financial analysis.  It is also on the screen so he can show the flexibility of the file that has been created.  This 

screen shows the baseline analysis which is if there is not any rate related changes.  It is typically referred to as 

the doing nothing theory.   He feels they have done a decent amount of work and will update on the financial 

analysis and also the data analysis although he is not as far along as he had hoped and will explain why.  He has 

worked with various town staff and they provided him with a lot of data and information.  Going with expenses 

first Mr. Abraham goes line by line on his spread sheet. He starts with the expenditures and goes through them.  

These expenses will not affect retained earnings as they have already been allocated unless there were turn 

backs and then this money would go to retained earnings. He then talks on the long term debt which shows a big 

drop off by 2024.  The next item he speaks of is his projections based on the capital plan.  Also related to the 

capital plan is the short term debt.  Mr. Abraham then talks about revenues and says this is hard to predict and 

therefore relies on historical data.   They have the actuals for fiscal years 17, 18 and 19 and then relied on a 3 

year average for the future.   He says the user charges are the hardest to predict because there are a lot of factors 

that affect it such as the weather.  Mr. Hasenjaeger asks if the budgeted figure was an aberration and Mr. 

Abraham answers not necessarily although they did seem a little high to him based on the recent past and 

knowing the usage is down a bit. He then refers to the section of his sheet known as the retained earnings 

summary table.  The $2.776 m is the most recent certification of retained earnings and then based on his 

analysis and projections they are projecting what the retained earnings might be and it is based on a lot of 

assumptions.  Based on a lot of assumptions he expects retained earnings to dwindle over the next few years   

and be out by 2022 or 2023.   Mr. Fasanello speaks of the indirect costs that go up 4.5% yearly and the town 

budget only goes up 2.5%.  He would like to know why.  Mr. Abraham says the actuals of the indirect costs in 

the previous years he felt 2.5% was low.  However this is for now, when he talks to the Town Accountant this 

may be adjusted.  Mr. Fasanello feels the percentage should be in sync with the Town budget.  Mr. Abraham 

says he cannot answer that.    Mr. Abbott says it goes up 2.5% plus new growth which adds on top of the 2.5% 

without an override.  Mr. Abbott asks Mr. Abraham when he feels he would complete this part of the project. 

Mr. Abraham responds that the financial part should be complete once he gets the blessing from the Town 

Accountant which should be in about a week.    Mr. Abraham shows another screen on the overhead and tells 

that it shows the capital plan that was provided by the Water Department and they are numbered with the name 

of the project and the cost.   He has built this sheet with a lot of flexibility and explains how and why it can 

include things and not include certain expenditures.  Mr. Abbott asks if it has the ability to postpone for a year 

or two and Mr. Abraham shows how this can be done.  He then asks if this is something the Town would get 

ownership of and be used and Mr. Abraham says yes.  He just wants the Board to know that this sheet can be 

adjusted accordingly.  The other thing that he wanted to show the Board is the first shot at the impact of rate 

changes and the ability to play around with rate changes. He shows a sheet showing the baseline in table format 

and graph format and it shows the surplus or deficit in a certain year, another row shows the retained earnings 

as the percent of budget.  There is also a tab to show the results of the rate changes.  These numbers are based 

on a lot of assumptions.   The update on the billing is when they met previously they talked about how they 

have the ability to work with the Munis system and extract data out of the system.  He worked with Judy in the 

Water Dept. and learned that the report that he had planned on using was not possible for the Town of Walpole 



because the data system was just too large.  The history of the accounts goes back 20 to 25 years and 

considering how many accounts there are; this is an inefficient way as you search through everything before 

you can ask for specific dates.  So they had to come up with a different way and this was to look at the actual 

commitments.  They were able to go into Munis and print PDF’s of the commitments but there were over 100 of 

them.  Then to get the PDF’s into Excel is a tedious process however he is at the point now that he has it 

working and has loaded 5 in so far.  He is hopeful he will have a full billing file within a week or week and half 

have some numbers for tiers by the next time we meet.  Mr. Abbott asks when he would expect to meet with the 

Board again and be able to change the blocks, and show what the ranges are and rates, etc.  Mr. Abraham says 

he believes he is on the agenda for the next meeting.  Mr. Abbott says one of the concerns is because they are 

not taking in as much revenue as expected due to the fact they are not pumping as much water, so they will 

probably have to have a midyear rate adjustment.  He feels the sooner he can provide the information the better 

as it would have less impact.  Mr. Maffei says he is more interested in the billing analysis and wants to make 

sure when Mr. Abraham comes back he addresses answers to the issue of the multi units and incorporate this as 

well as the block rate which should be part of the analysis.  Mr. Fasanello says although we have to reach a 

certain goal with the rates, there is more than one way to get to the number and he would like to see different 

scenarios.  Also we are not mandated to have block rates, we could come up with something else and he would 

like to see alternatives.  Mr. Abraham will return on October 28
th

.  

 

ARTICLE 12 FALL ANNUAL TOWN MEETING 

Mr. Hasenjaeger recuses himself from Article 12 and leaves the meeting and never returns.  Present for this 

discussion is Darren and Bryar Hasenjaeger.  Mr. Abbott gives the background and tells of the meeting that he 

and Mr. Maffei had previously with Mr. and Ms. Hasenjaeger regarding the purpose of attempting to sell 

property at the end of Darwin La. that is owned by them.  Mr. Abbott says he knows they prepared a paper that 

was titled Article 12 Protection Opportunity and he got his copy at the FinCom.  Mr. Hasenjaeger says he 

inherited the land off of his father who is looking to retire.  He hasn’t done much with it; he looked into putting 

some houses back there but didn’t go too far with it.   They were approached about a year ago for someone to 

do a large scale development 40B on the land.  He thought before taking this offer he would go before the Town 

to see if they had any interest for well protection as it abuts Well #5 and the aquifer and this is when the back 

and forth started with Administration and some of the Board members.  He says the Town Administrator had an 

appraisal done that he is not privy to.  He says he is aware of the market value and in the meantime another 

offer has come to him significantly higher than what he has proposed to the Town and within the last week there 

was another offer.  He is very aware of the market value and provides numbers of the State standards which put 

a value on this property upwards of $1 million.  The offers he received have been in this range.  He says he 

would rather see the Town have it for well protection and to keep abutters, neighbors and townspeople happy.  

Mr. Abbott says the parcel itself is a land locked parcel and this would have a value of $40,000 and with access 

$400,000.  Mr. Hasenjaeger says they have the front piece so access is not an issue.  Mrs. Hasenjaeger says 

there is a 35 foot easement in the deed and it is not land locked.  There is some discussion on access, appraised 

value and assessed value.     Mrs. Hasenjaeger says she got her hands on the IEP Aquifer Study and cites a 

portion of it and then says this land protects 6 wells and for $379,000 it’s protected forever.  As a former RTM 

member she looks back on the money spent for different projects.  She feels this seems extremely logical and 

realistic over some of the other projects that money was spent on.  Mr. Fasanello remembers the study and their 

consultants suggested the purchase of certain lands, one was Jarvis Farm and another was this piece of land.  He 

believes we already have an encumbrance on it.  This is a piece of property that is fairly important for aquifer 

protection.  That being said, he does not know how much it is worth.  Mr. Abbott says if we acquire it then we 

wouldn’t care about access.  Mr. Fasanello says he is not interested in paying what was offered he believes it is 

excessive, we should think about taking it by eminent domain and let the judge decide.  Mr. Abbott says then 

these would be market value.  Mr. Spillane would like the property but is concerned on the price.  Mr. Maffei 

wonders what the value of water protection is and keeping it from being built upon, he would be in support of 

obtaining the land but we need to keep it affordable.  He would be open to improving the number if others were 

open to it.  Mr. Abbott says we all would like the land but cost is the issue and we should keep in mind how 

much protection we would be getting as we have 3 houses on Washington St. and houses at the end of Darwin 

La., and 1 or 2 at the end of Eleanor Rd.  The main concern is the price.  Mrs. Hasenjaeger speaks about the 



amount spent on Jarvis Farm and how the IEP Report rated it #3 and their property #1.  Mr. David Vliach from 

31 Darwin Lane says he does not care what is paid, he does not want a 40B there and the biggest issue would be 

concern over contamination.  Motion Made by William Abbott to act with favorable action so there can be 

some discussion.  Mr. Abbott then withdraws his motion.  Motion Made by Glenn Maffei to reiterate our offer 

of $150,000.  Second by William Abbott.  Vote 2-2-0, Spillane and Fasanello against.  There is no vote. Mr. and 

Mrs. Hasenjaeger leave the meeting.   

 

ARTICLE 18 FALL ANNUAL TOWN MEETING 

Mr. Abbott and Mr. Moraski discuss what transpired with this article at the Finance Committee.   Mr. Moraski 

tells of the opinion from Town Counsel and his counter to this opinion and the Counsel’s response to his 

counter.  He says he basically summarized the Town Charter and Mass General Laws which would give town 

meeting the power to create bylaws and to do what’s in the article.  Town Counsel cited a portion of the Mass 

General Laws that allows the Board of Selectmen to enter into an intermunicipal agreement.   The Finance 

Committee voted to remand the article back to him because he is still in the middle of researching with a 

representative a legislature.  He is asking this Board to also remand the article back to him.  He says if it is 

illegal then the article will just go away on its own.  Mr. Abbott points out that the Town Charter says that this 

Board has exclusive charge and control so he wonders if the Town Charter would need to be changed.  Mr. 

Spillane says he appreciates what Mr. Moraski is doing however he does not want Town Meeting involved in 

who we can sell water to.  He feels we have experts here and he does not feel town meeting knows enough 

about the water supply.  There is some discussion on this.  Mr. Fasanello says under Mass General Laws these 

Boards were set up to protect the people.  This Board makes policy and watches the money, among other things.  

He adds that they try to provide the Walpole residents with the best water they can at the cheapest price.  Mr. 

Moraski says the bottom line is that he does not believe he would be done with his research by town meeting.  

He is respectfully asking the board to remand the article back to him.  Motion Made by William Abbott to 

recommend that Article 18 of the FATM be referred back to committee.  Additionally, the Board would like to 

state that this Board has concern of the Town Charter stating that this Board has exclusive charge and control 

over the Water Department and the system.  Second by Patrick Fasanello.  Vote 4-0-0. 

 

Mr. Mattson asks that the Board be clearer on their position on Article 12.  Motion Made by William Abbott 

based on the earlier vote this Board recommends to the Finance Committee that the Sewer & Water 

Commission takes no action on Article 12 of the FATM.  Second by John Spillane.  Vote 3-1-0, Maffei against. 

 

Motion Made by Patrick Fasanello to adjourn.  Second by Glenn Maffei.  Vote 4-0-0.  Meeting adjourned at 

8:15 p.m. 

 

 

 

Accepted  November 25, 2019 

 

 

 

 

   



Exhibit D 
  



 

 
November 24, 2021  
 
 
Mr. John Lee, Chair 
Walpole Zoning Board of Appeals  
Town of Walpole 
325 Main Street 
Walpole, MA  01540 
 
 
Re: Walpole Safe Harbor Decision, Residences at Darwin Commons, Darwin Lane, Walpole, MA, Certified 
Housing Production Plan as Defined under 760 CMR 56.03(1)(b) and 56.03 (4). 
  
Dear Mr. Lee: 
 
The Department of Housing and Community Development (DHCD) is in receipt of an October 31, 2021, letter from 
Louis Petrozzi, President of Wall Street Development Corporation, (Applicant), which has proposed a Chapter 40B 
project known as Residences at Darwin Commons, Darwin Lane, Walpole, MA. The Applicant challenges the 
October 18, 2021 letter by the Walpole Zoning Board of Appeals (Board), which notified the Applicant that the 
Board considers the denial of the Applicant’s application for a Comprehensive Permit to be consistent with local 
needs.   
 
The Board claims that the denial is consistent with local needs based on the following assertion: certified Housing 
Production Plan (HPP) as defined under 760 CMR 56.03(1)(b) and 56.03 (4). 
  
Procedural Background: 760 CMR 56.03(8) 
 
Pursuant to 760 CMR 56.03(8), if a Board considers that, in connection with an Application, a denial of the permit or 
the imposition of conditions or requirements would be consistent with local needs on the grounds that the Statutory 
Minima defined at 760 CMR 56.03(3)(b) or (c) have been satisfied or that one or more of the grounds set forth in 760 
CMR 56.03(1) have been met, it must do so according to the following procedures. Within 15 days of the opening of 
the local hearing for the Comprehensive Permit, the Board shall provide written notice to the Applicant, with a copy 
to the Department, that it considers that a denial of the permit or the imposition of conditions or requirements would 
be consistent with local needs, the grounds that it believes have been met, and the factual basis for that position, 
including any necessary supportive documentation. If the Applicant wishes to challenge the Board’s assertion, it must 
do so by providing written notice to the Department, with a copy to the Board, within 15 days of its receipt of the 
Board’s notice, including any documentation to support its position. The Department shall thereupon review the 
materials provided by both parties and issue a decision within 30 days of its receipt of all materials.   

The Board shall have the burden of proving satisfaction of the grounds for asserting that a denial or approval with 
conditions would be consistent with local needs, provided, however, that any failure of the Department to issue a 
timely decision shall be deemed a determination in favor of the municipality. This procedure shall toll the requirement 
to terminate the hearing within 180 days.   

Commonwealth of Massachusetts 
DEPARTMENT OF HOUSING & 
COMMUNITY DEVELOPMENT 

Charles D. Baker, Governor   �   Karyn E. Polito, Lt. Governor   �   Jennifer D. Maddox, Undersecretary 

100 Cambridge Street, Suite 300  www.mass.gov/dhcd 
Boston, Massachusetts 02114  617.573.1100 
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Regulatory background:  Certified Housing Production Plan as Defined under 760 CMR 56.03(1)(b) and 
56.03(4) (c) and(f):   
 
760 CMR 56.03(1): A decision by a Board to deny a Comprehensive Permit… shall be upheld if one or more of the 
following grounds has been met as of the date of the Project’s application…(b) the Department has certified the 
municipality’s compliance with the goals of its approved Housing Production Plan, in accordance with 760 CMR 
56.03(4). 
 
760 CMR 56.03(4)(c): Affordable Housing Goals. The HPP shall address the matters set out in the Department’s 
guidelines, including: 1. a mix of types of housing, consistent with local and regional needs and feasible within the 
housing market in which they will be situated, including rental, homeownership, and other occupancy 
arrangements, if any, for families, individuals, persons with special needs, and the elderly; 2. a numerical goal for 
annual housing production, pursuant to which there is an increase in the municipality’s number of SHI Eligible 
Housing units by at least 0.50% of its total units (as determined in accordance with 760 CMR 56.03(3)(a)) during 
every calendar year included in the HPP, until the overall percentage exceeds the Statutory Minimum set forth in 
760 CMR 56.03(3)(a). 
 

760 CMR 56.03(4)(f): Certification of Municipal Compliance. A municipality may request that the Department 
certify its compliance with an approved HPP if it has increased its number of SHI Eligible Housing units in an 
amount equal to or greater than its 0.5% production goal for that calendar year. SHI Eligible Housing units shall 
be counted for the purpose of certification in accordance with the provisions for counting units under the SHI set 
forth in 760 CMR 56.03(2). Requests for certification may be submitted at any time, and the Department shall 
determine whether a municipality is in compliance within 30 days of receipt of the municipality’s request. If the 
Department determines the municipality is in compliance with its HPP, the certification shall be deemed effective 
on the date upon which the municipality achieved its numerical target for the calendar year in question, in 
accordance with the rules for counting units on the SHI set forth in 760 CMR 56.03(2). A certification shall be in 
effect for a period of one year from its effective date. If the Department finds that the municipality has increased its 
number of SHI Eligible Housing units in a calendar year by at least 1.0% of its total housing units, the certification 
shall be in effect for two years from its effective date. 

 
Notice Requirements under 760 CMR 56.03(8)  
 
DHCD finds that the Board submitted notice to the Applicant within 15 days of opening the local hearing (October 
13, 2021) through its October 18, 2021 letter.  DHCD notes copies were sent to DHCD via certified mail and 
electronic mail.  DHCD finds that the Applicant challenged the Board’s assertion within the proper timeframe, 15 
days from receipt of the City’s notification, through its October 31, 2021 letter. DHCD notes copies were sent to 
DHCD via certified mail and electronic mail. DHCD notes that although the State of Emergency has ended, DHCD 
continues to request electronic submission of documents. 
  
 
The Board’s Submission 
 
The Boards submission consisted of an October 18, 2021 notification letter and an attachment. The attachment was 
the September 10, 2021 DHCD HPP Certification Approval letter.  In the September 10, 2021 DHCD letter the 
following findings were made: 
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1. Walpole has a valid HPP. The effective date for the HPP is April 23, 2019, the date that DHCD received a 
complete plan submission.  The HPP has a five-year term and will expire on April 22, 2024. 

2. The project for which certification was requested is known as Cedar Crossing/ Cedar Edge (SHI ID# 10582) 
which consists of 226 SHI units.   

3. DHCD finds that the units are eligible for SHI inclusion and have been added to the SHI. The number of SHI 
units (226) is enough for a two-year certification period (90).    

4. The certification period will run from April 27, 2021 to April 26, 2023.  
 
The Applicant’s Submission 
 
The Applicant’s submission consisted of an October 31, 2021 formal appeal letter with various exhibits. The 
Applicant challenges the validity of the September 10, 2021 Certification determination, including the number of 
SHI-eligible units and utilization of 2010 Census Data.  The Applicant claims that Cedar Crossing (212 rental units, 
of which 53 are to be restricted as affordable, and 212 units are counted on the SHI ) and Cedar Edge (56 ownership 
units, of which 14 are to be restricted as affordable, and 14 units are counted on the SHI) should be considered one 
project in determining the numbers of SHI Eligible Housing units.   The Applicant argues that the project is not 
consistent with the HPP’s “high priority local needs” and therefore is not “consistent with local needs” as provided 
for in c. 40B.    
 
The Applicant further states that DHCD lacks the mandate to issue regulations granting safe harbor beyond the 
Statutory Minima created under Chapter 40B in 1969. The Applicant is critical of the Walpole’s implementation of 
the HPP and DHCD’s lack of “due diligence” in oversight of the Town’s affordable housing initiatives. The 
Applicant also points out the amount of funds the Town has dedicated to major projects and “open space” 
preservation (whilst not investing in affordable housing initiatives).  Finally, the Applicant argues that its 
application was constructively approved due to its claim that the Board failed to open the public hearing in a timely 
manner.   
 
Findings and Discussion 
 
DHCD reminds both parties that this decision is focused on the narrow scope of “safe harbor” assertion procedures 
outlined in the regulations under 760 CMR 56.03(8).1  Therefore, DHCD will not address the opening of the public 
hearing in a timely manner or constructive approval. The appropriate venue for that matter is the Housing Appeals 
Committee (HAC).   
 
Subsidized Housing Inventory (SHI)  
 
DHCD finds that the use of the 2010 Census Data (for HPP Goal and the SHI) is appropriate since the 2020 Census 
data necessary for DHCD to determine “year-round” housing units in accordance with the regulations at 760 CMR 
56.03(3)(a) has yet to be released by the U.S. Census Bureau .2  DHCD also finds that the number of SHI Eligible 
Housing units detailed in the September 10, 2021 DHCD Certification Approval letter are consistent with DHCD 
regulations and G.L. c. 40B Guidelines3 (the “guidelines”).  DHCD’s counting policy reflected in the guidelines 
provides for inclusion of 100% of units in a rental development on the SHI if at least 25% of the units are affordable 

 
1 Although the Applicant alleges that, in addition to not meeting the HPP certification safe harbor, the Board had not met the 
requirements of 760 CMR 56.03(5) regarding recent progress towards a municipality’s Statutory Minima, since the Board did 
not assert the “recent progress” safe harbor, DHCD need not make a determination on such recent progress. 
2  The Subsidized Housing Inventory (SHI) is used to measure a community’s stock of low- or moderate-income housing for 
the purpose of M.G.L. Chapter 40B.  Please note, the SHI has not yet been updated to reflect 2020 Census figures. The 2020 
Census Redistricting Data (Public Law 94-171) Summary File that has been released by the U.S. Census Bureau does not 
include data on vacant “seasonal, occasional, or recreational use” units used by DHCD to determine Census “year-round 
housing units” for the SHI. The SHI will therefore continue to reflect the 2010 Census Year-Round Housing unit figures until 
such data is released.  
3 Available at https://www.mass.gov/files/documents/2017/10/10/guidecomprehensivepermit.pdf . 
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to households earning at or below 80% of the Area Median Income (or alternatively, if at least 20% of the units are 
affordable to households earning at or below 50% of the Area Median Income) and otherwise meet SHI eligibility 
criteria.4  This counting policy has been in effect for over thirty years and has been recognized by the Housing 
Appeals Committee (see, e.g., AvalonBay Communities, Inc. v. Hingham Zoning Board of Appeals, No. 12-03, slip 
op. at 4-5 (Mass. Housing Appeals Committee, January 14, 2013).  The guidelines, in providing criteria by which 
all units in a rental development may count on the SHI, do not suggest that a rental development must encompass all 
units covered under a single comprehensive permit.  Moreover, the Subsidizing Agency may subject rental and 
ownership units permitted under a single comprehensive permit to separate and distinct requirements, as is expected 
for Cedar Crossing and Cedar Edge since MassHousing imposes separate regulatory agreements for ownership and 
rental developments. 
 
 
 
HPP Certification 
 
DHCD finds that its certification of Walpole’s HPP was proper.  A minimum of 90 SHI-eligible units were needed 
to achieve a two-year certification, and DHCD deemed 226 units to be SHI-eligible in accordance with the counting 
policy under the guidelines.  Furthermore, such units initially became SHI-eligible in the calendar year in which 
certification was sought pursuant to 760 CMR 56.03(4)(f) and the guidelines.5  DHCD also notes that the regulatory 
provision for the HPP certification safe harbor, although not expressly contained in the c. 40B statute, has been 
upheld by the Housing Appeals Committee.  See, e.g., Alexander Estates, LLC v. Billerica Board of Appeals, No. 
05-14, slip op. at 5 (Mass. Housing Appeals Committee, March 27, 2006 (finding the HPP certification safe harbor 
a “legitimate exercise of DHCD's regulatory power to advance a program for open and adequate housing by 
employing sophisticated policy considerations in refining and interpreting the concept of consistency with local 
needs, and it is consistent with the purpose and intent of the Comprehensive Permit Law”)). 
 
Lastly, as Massachusetts is a Home Rule state, each city and town control its own zoning and has significant 
discretion in the allocation of funds. DHCD has limited regulatory oversight of implementation of HPPs other than 
certifying compliance based on creation of SHI Eligible Housing, and cannot require communities to allocate funds 
towards affordable housing, adopt zoning changes, or create and staff a housing trust or partnership.   DHCD can, 
however, incentive creation of subsidized housing in accordance with Chapter 40B, as it has done through HPP 
certification and other initiatives.  Here, the Town of Walpole set a goal of expanding the supply of affordable rental 
and ownership units, which it accomplished in issuing a comprehensive permit for Cedar Crossing and Cedar Hill. 
 
Conclusion 
 
DHCD finds the board has met its burden of proving satisfaction of the grounds for asserting the certified Housing 
Production Plan safe harbor as defined under 760 CMR 56.03(1)(b) and 56.03(4).  If either the Board or the 
Applicant wishes to appeal this decision pursuant to 760 CMR 56.03(8), that party shall file an interlocutory appeal 
with the Housing Appeals Committee (HAC) on an expedited basis, pursuant to 760 CMR 56.05(9)(c) and 
56.06(7)(e)(11), within 20 days of its receipt of the decision, with a copy to the other party and to the Department.  
 
DHCD notes the HAC issued “Standing Order 2020-01: Filing and Service in Cases before the Committee” and 
“Housing Appeals Committee Rules for Electronic Filing,” both of which became effective April 15, 2020 and have 
been posted on the Committee’s webpage at https://www.mass.gov/service-details/housing-appeals-committee-hac.   
 
 
 
 

 
4 Section II.A.2(b)(1) of the guidelines. 
5 Section II.B(6) of the guidelines. 
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WALPOLE PLANNING BOARD MINUTES OF DECEMBER 1, 2022 

A regular meeting of the Walpole Planning Board was held on Thursday, December 1, 2022 at 7:00 p.m. 
in the Town Hall Main Meeting Room.  The following members were present:  John Conroy, Chair; John 
O’Leary, Vice Chair; Catherine Turco-Abate, Clerk; Philip Czachorowski  and Carl Balduf, Town Engineer. 

Mr. Conroy opened the meeting at 7:00 p.m. 

7:02 p.m. Home for Little Wanderers, Lots 1-5 Joint Scenic Road Hearing:  The Town of Walpole 
Tree Warden, Justin Monta was present for the joint scenic road hearing.  Mr. Conroy read the public 
hearing notice.  John Glossa, Glossa Engineering represented the applicant.  Ms. Abate stated this is 
advertised as one piece of land comprised of five lots.  She questioned if we have an issue with one of 
the lots, what happens to the other four and how would we vote this.  Mr. Conroy they have to all be 
voted favorably or one would take the whole thing down.  He asked who owns these lots and Mr. Glossa 
stated The Home for Little Wanderers.  Mr. Conroy stated they do presently have access to their lots 
through The Home for Little Wanderers and owned by one person.  The purpose of a Scenic Road 
Hearing is for access.  Mr. Glossa stated that the people who want to buy these want to make sure they 
have all permits in place.  That is the dilemma.  Mr. Conroy stated he has never done it like this.  The 
purpose is to keep a Scenic Road from getting carved up.  He asked if the Home for Little Wanderers 
owns everything right now and Mr. Glossa stated yes   Mr. Glossa feels the Board is creating this 
dilemma.  Mr. Conroy stated that Scenic Roads have been considered as a hardship access in the past, 
but there is no hardship here as they already have access.  Also, he doesn’t see any locations for 
driveways shown on the plan.  Mr. Conroy stated the homeowner could go back and change the location 
if they wanted to.  Mr. Glossa agreed they can come back to Planning for that change.  Mr. Conroy 
stated the plan doesn’t show metes and bounds and Mr. Glossa stated he can change that.  Mr. Glossa 
stated the buyers want some assurances before making any purchases that they are going to have 
proper access.  Mr. Glossa stated that three out of the five lots already have a wide enough opening.  
They want to move the stone walls as little as possible. 

Lot 1:  Mr. Glossa stated this is next to the Walpole Sportsmen’s Club driveway.  He stated that Carl 
Balduf, Justin Monta and himself have walked this site.  Lincoln Road is a county layout that dates back 
to 1932.  The layout line and the lot line are in the same location.  Also, the paved portion of Lincoln 
Road was never widened to match the layout and the wall for Lot 1 is pretty much buried. 

Lot 2:  The owner of the property gave a license to the Walpole Sportsmen’s Club to allow electricity to 
be brought to their site.  You can drive in there now. 

Lot 3:  This lot has a formal entrance on site but the trees are rather close. 

Lot 4:  There is no formal entrance. 

Lot 5:  Mr. Glossa has discussed this lot with Carl Balduf as the stone walls and trees are not within the 
county layout.  Mr. Balduf thought the town layout was between the walls and therefore it would be 
safer to remove 10’ of the stone wall. 
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Mr. Conroy asked if the ANR plans are recorded and Mr. Glossa stated yes.  Mr. Conroy asked why there 
are no street numbers shown and Mr. Glossa stated there won’t be any numbers assigned until permits 
are pulled. 

Mr. Balduf discussed his comments. 

Justin Monta, Walpole Tree Warden stated the trees to be removed have been posted for two weeks.  In 
his opinion, he would like these trees removed safely.   

Mr. O’Leary doesn’t see a problem holding this hearing for all five lots. Ms. Abate stated that a person 
on Lincoln Road called her and asked her how the stones will be relocated.  Mr. Glossa stated they will 
not be removed, but will frame the driveways.  Mr. Czachorowski stated he has no problems with the 
plans or lots. 

Brenda Mosetich, 460 Lincoln Road stated it looks like the five lots will be across the street from her 
driveway and asked if the openings will interfere with anyone else.  Her mailbox and a telephone pole is 
also there. She asked why the opening needs to be more than what is there now.  Also, the street 
grading the way it is now is already eroding her property and still taking away more erosion.  Mr. Glossa 
stated they will be removing on the town side and closer to the pond.  Ms. Mosetich was okay with that.  
Mr. Conroy stated it is not up to us to make sure someone is comfortable with buying land.  He stated 
that Mr. Glossa has already said that the new owners can come in later and change this and Mr. Glossa 
stated yes. Mr. Conroy stated we might have five difference locations next year.  Also, Lot 5 should not 
be before us as there are no trees or walls on town property.  Mr. Glossa stated Mr. Balduf has to issue a 
curb cut permit. 

Mr. O’Leary moved to continue this so we can get a revised plan showing the street numbers and 
dimensions showing where the driveways will be placed.   Motion seconded by Czachorowski and voted 
3-1-0 (Mr. Conroy voted against the motion). 

7:50 p.m. East Walpole Clocktower Continued Hearing:  Mr. Conroy moved to accept an 
extension of time up to and including January 31, 2023 as per a letter from Dan Merrikin, Legacy 
Engineering. Motion seconded by Ms. Abate and voted 4-0-0.  Mr. Conroy continued this hearing to 
January 19, 2023 at 7:15 p.m. as requested. 

7:52 p.m. Northwoods Subdivision, Delaney/Dover Drive Continued Hearing:  Mr. Conroy moved 
to accept an extension of time up to and including January 31, 2023 as per a request from the 
applicant’s engineer, Rob Truax.  Motion seconded by Mr. Czachorowski and voted 4-0-0.  Mr. Conroy 
continued this hearing to January 19, 2023 at 7:20 p.m. 

7:54 p.m. Patrick Deschenes re: Discussion of Proposed Zoning Articles:   Mr. Deschenes 
presented ten draft zoning articles to the board.  After a brief discussion of each proposed article, Mr. 
Deschenes asked if the board would vote to sponsor these articles for the Spring town meeting.  Mr. 
Conroy stated we need to have the actual articles that are ready to go forward.  Even if the board votes 
to sponsor these articles, it doesn’t mean we will support each one.  Mr. Deschenes stated he would like 
to come back to the board in January with articles that have been finalized. 
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8:30 p.m. Darwin Estates Preliminary Plan:   John Glossa, Glossa Engineering was present as was 
the applicant, Lou Petrozzi.  Mr. Conroy stated this is not a public hearing and our actions are not 
binding.  We also need to see both a non-waiver plan and a waiver plan as you can’t ask to waive 
something you can’t do.  With regard to the 750’ street length, the Walpole Fire Department doesn’t 
want anything beyond 750’ even if the houses have sprinklers and the Planning Board has always 
supported the fire department. This is also true for 40-B’s.  The fire department wants 750’ whether or 
not it is for a subdivision, 40-B or a site plan.  Mr. Conroy asked Mr. Glossa if they are beyond 750’ now 
and Mr.  Glossa stated yes.  Mr. Conroy asked if they have a waiver plan and Mr. Glossa stated no.  Mr. 
Conroy stated that because they are presently beyond 750’ we need two plans, a waiver plan and a non-
waiver plan. 

Ms. Abate stated we will not go against public safety and she doesn’t understand why they are before us 
tonight.  Mr. Conroy again asked if they have a non-waiver plan tonight and Mr. Glossa stated no.  He 
stated they are only trying to show this is a buildable subdivision.  Mr. Conroy stated it does not meet 
the requirements of the board’s Rules and Regulations.  Mr. Glossa asked if they will be allowed to 
present tonight.  Mr. Conroy stated they knew they couldn’t do this coming in.  If this was buildable, 
why didn’t John Hasenjaeger do it before.  He will do whatever the board wants to do.  Mr. O’Leary 
stated it would be a waste of time to go forward.  Ms. Abate agrees it is a waste of time because of what 
is in front of us.  Mr. Czachorowski stated he doesn’t mind listening to the presentation.  Mr. Conroy 
stated we all know, regardless of how we vote, this means nothing.  Mr. Glossa stated the process is that 
anyone is entitled to present their plan in front of the board. He feels the board’s comments should be 
said at the end of this process, not the beginning.  Mr. Conroy stated Mr. Glossa wants the board to look 
at something that can’t be built. 

Mr. Glossa stated he is moving forward tonight.  He stated there is a 34’ drop down to the property in 
question.  Darwin Lane has both water and sewer.  Mr. Czachorowski asked how far the well head is 
from the property line and Mr. Glossa stated 400’.  Everything meets the Planning Board’s Rules and 
Regulations other than the length of the street.  Drainage would be collected just before the cul-de-sac 
in some device that will allow the water to recharge back into the ground.  A pump system is not 
uncommon in Walpole.  

Mr. Balduf read his comments.  He feels this should be filed as an 81-W as a change to the original 
subdivision. 

Ms. Abate stated she is all set.  Mr. Czachorowski asked if they would consider having only one or two 
houses.  Mr. Conroy stated they have one buildable lot. 

Mr. Conroy read the comments that were received from the abutters.  Mr. O’Leary asked if there are 
any wetlands on the property and Mr. Glossa stated no.  Mr. O’Leary asked if the cul-de-sac can be 
sloped and Mr. Glossa stated this is similar to Echo Estates on Main Street. 

David Vlacich, 31 Darwin Lane stated he is a direct abutter and is strongly opposed to something of this 
density.  This doesn’t work here. 

Joe Moriarty, 28 Darwin Lane stated he is also a direct abutter and they would be fine with one or two 
houses. This has been in the works for a long time.  They paid more money for their lots on the cul-de- 
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sac.  Mr. Conroy stated that John Hasenjaege went and bought the extra land and then tried to sell it 
back to the town.  Wall Street Development sent letters to the abutters on the street stating he either 
gets five houses or you get a 40-B.  Mr. Petrozzi stated that is not a threat, it is an option. 

Mr. Conroy stated a negative vote has no effect on a preliminary plan.  Mr. Glossa agrees.  He would 
prefer the board follow their Rules and Regulations and vote yes or no even though it is not binding.  

Mr. Moriarty, 28 Darwin Lane stated they were slammed with the threat of a 40-B a year and a half ago.  
They told Mr. Petrozzi they would support two or three houses and now there are five.  We told him we 
would consider this if the 40-B is off the table, but that has not been done. 

Mr. Conroy moved to deny the Darwin Lane Preliminary based on the fact that it can’t be done without 
a waiver from 750’ and based on the length of the street now.  Motion seconded by Ms. Abate and 
voted 4-0-0. 

Mr. Czachorowski stated if they are going to come back, he asked that they address the safety issues.  
Mr. Glossa stated they won’t come back with a definitive plan unless they know public safety is on 
board. 

Master Plan Update:  Mr. Czachorowski updated the board on the status of the Master Plan.  He said 
they will try to set up a January meeting with the Planning Board. 

Mr. Conroy moved to adjourn.  Motion seconded by Ms. Abate and voted 4-0-0. The meeting adjourned 
at 9:15 p.m. 

     Respectfully submitted, 

 

     Catherine Turco-Abate, Clerk  

Accepted 1/19/23 

  

 


