
COMMONWEALTH OF MASSACHUSETTS 
HOUSING APPEALS COMMITTEE 

 
IN THE MATTER OF WALPOLE ZONING BOARD OF APPEALS  

AND 
WALL STREET DEVELOPMENT CORPORATION 

 
INTERLOCUTORY APPEAL OF THE WALPOLE ZONING BOARD OF APPEALS 

 

INTRODUCTION 

Pursuant to the provisions of 760 CMR 56.03(8), by letter dated June 2, 2022, the 

Walpole Zoning Board of Appeals (“Board”) provided notice to the Department of Housing and 

Community Development (“DHCD”), with a copy of the letter to Wall Street Development 

Corporation (“Applicant”), that the Town of Walpole’s decision is consistent with local needs, as 

that term is found at G.L. c. 40B, § 20 and 760 CMR 56.00, et seq., pursuant to the Town’s 

certified two-year Housing Production Plan (“HPP”), as defined under 760 CMR 56.03(1)(b), 

(4).  The Board provided the factual basis for its assertion and supporting documentation relative 

to the HPP.  By letter to DHCD dated June 13, 2022, the Applicant challenged the Board’s 

assertion of consistency with local needs on the basis that a building permit had not issued for 

one of the Town’s SHI-eligible projects, Cedar Crossing/Cedar Edge.  DHCD reviewed the 

building permit issuance and, because that developer had not yet applied for a building permit for 

Cedar Crossing/Cedar Edge, DHCD sent a letter to the Town dated June 22, 2022, purporting to 

“suspend” the Town’s HPP Certification, with that suspension to be effective with retroactive 

application as of April 26, 2022.  Therefore, on July 7, 2022, DHCD concluded that the Board 

did not meet its burden of proving grounds for asserting that its HPP had been certified for two 

years, and concluding that the Board’s decision regarding consistency with local needs was 

consequently denied.  DHCD’s July 7, 2022 Decision is attached hereto as Exhibit 1.   
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As grounds for this interlocutory appeal of DHCD’s decision, the Board states that 

DHCD erroneously concluded that the Town of Walpole is not “consistent with local needs” 

pursuant to its certified two-year HPP, with regard to the application for a comprehensive permit 

filed by Wall Street Development Corporation, because DHCD had no authority to revoke or 

suspend the certified HPP under the enabling legislation or regulations, which provide that the 

certified HPP “shall” be in effect for two-years.  It does not provide that they “may” be in effect 

for two years, unless sooner revoked or suspended by DHCD.  The HPP is frozen at that two-

year point in time.  Even assuming arguendo that DHCD could revoke or suspend the Town’s 

certificated HPP, it erroneously concluded that the date of suspension is as of April 26, 2022, as 

the Town must be credited with the time Cedar Crossing/Cedar Edge was pending on appeal, 

with the final resolution of the appeal resulting in the issuance of a modified comprehensive 

permit dated July 14, 2021, and therefore, no building permit could issue until the resolution of 

the final appeal on August 20, 2021 or the abutters’ appeal on January 27, 2023.  A copy of the 

Decision on Stipulation and Entry of Judgment on the Developer’s Appeal, dated August 20, 

2021, is attached hereto as Exhibit 2. 

Accordingly, the Housing Appeals Committee must reverse DHCD’s decision which 

committed errors of law and fact in concluding that the Board has not met its burden of proving 

“consistency with local needs” by virtue of its certified HPP.   

FACTS AND PROCEDURAL HISTORY 
 

1. On or about May 4, 2022, the Applicant filed a comprehensive permit application with 
the Walpole Zoning Board of Appeals (“Board”) for the development of a project 
known as the Residences at Pinnacle Point in Walpole, Massachusetts.  
 

2. The Board opened the public hearing on the application on June 1, 2022, in accordance 
with G.L. c. 40B, § 21 and 760 CMR 56.05(3). 

 



3 

  
3. At that time, the Board voted to declare, pursuant to G.L. c. 40B, § 20 and 760 CMR 

56.03(8)(a), that a denial of the requested comprehensive permit or the imposition of 
conditions or requirements would be consistent with local needs, based on the Town’s 
receipt of a Certification of Approval, dated September 10, 2021, issued by DHCD, 
certifying the Town of Walpole’s compliance with its HPP, approved for a two-year 
period from April 27, 2021, to April 26, 2023.  
 

4. By letter dated June 2, 2022, the Board submitted written notice of its declaration of 
consistency with local needs pursuant to the Certified HPP to the Applicant and to 
DHCD.   A copy of the notice is attached hereto as Exhibit 3.  

 
5. With its notice, the Board included documentation supporting its claim of consistency 

with local needs pursuant to the Certified HPP. 
 

6. On June 13, 2022, the Applicant challenged the Board’s assertion of safe harbor by 
appealing to DHCD.  The Applicant averred that, as of June 2, 2022, all building 
permits had not yet issued for the Cedar Crossing/Cedar Edge development within the 
one-year time frame from the issuance of the initially-approved comprehensive permit 
for that project, and as such, the HPP certification that incorporated Cedar 
Crossing/Cedar Edge was invalid.  

 
7. The building permits could not have issued during the one-year time frame from the 

date of the initially-approved comprehensive permit, in part, because the Cedar 
Crossing/Cedar Edge development was subject to an appeal by the developer to the 
Housing Appeals Committee that tolled the timelines for issuance. The Town and the 
developer engaged in a stipulation of dismissal, with a revised comprehensive permit 
issued by the Board dated July 14, 2022.  By decision of the Housing Appeals 
Committee dated August 20, 2021, the appeal approving the modified comprehensive 
permit was resolved.  See Exhibit 2.  The abutters also filed an appeal of the decision, 
which was resolved on January 27, 2022.  The Town is unable to properly plan for, and 

has no control over, when an applicant chooses to apply for a building permit.   
 
8. Regardless, however, DHCD does not have the statutory or regulatory authority to 

revoke a Certified HPP.  To the extent DHCD purports to grant itself authority to revoke 
a Certified HPP under “Guidelines” it has issued, those Guidelines are invalid and ultra 
vires because they were not promulgated with notice and public comment, and purport 
to be binding authority.  Additionally, they are inconsistent with the statutory and 
regulatory scheme. 

 
9. Pursuant to those guidelines, on July 7, 2022, DHCD issued its decision finding that 

the Board had not met its burden of proof in establishing consistency with local needs 
pursuant to its certified HPP.  DHCD’s conclusion was based on the fact that a building 
permit did not issue for Cedar Crossing/Cedar Edge development within one year, and 
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as such, DCHD purported to revoke or suspend the Town’s certification of approval 
before the mandatory two-year certification period was set to lapse.  

 
10. The Board timely appeals DHCD’s decision to the Housing Appeals Committee 

pursuant to 760 CMR 56.03(8)(c). 
 

CLAIMS OF ERROR 
 

Count I 
The Town is Consistent with Local Needs  

Pursuant to the Certified HPP for a Two-Year Period 
 

11. The Board repeats, re-alleges, and incorporates fully herein the allegations contained 
in paragraphs 1-10 above. 
 

12. DHCD erroneously concluded that the Town of Walpole failed to meet its burden to 
demonstrate that it has achieved the statutory minima for its certified HPP. 

 
13. The regulations provide that “[a] decision by a Board … shall be upheld if one or more 

of the following grounds has been met as of the date of the Project’s application … (b) 
the Department has certified the municipality’s compliance with the goals of its 
approved Housing Production Plan, in accordance with 760 CMR 56.03(4).” 760 CMR 
56.03(1)(b) (emphasis added). 

 
14. Here, in accordance with 760 CMR 56.03(4), the Town of Walpole’s compliance with 

the goals of its approved Housing Production Plan were certified by DHCD on 
September 10, 2021. 

 
15. The regulations further provide that, “[i]f [DHCD] determines the municipality is in 

compliance with its HPP, the certification shall be deemed effective on the date upon 
which the municipality achieved its numerical target for the calendar year in question, 
in accordance with the rules for counting units on the SHI set forth in 760 CMR 
56.03(2) ….  If [DHCD] finds that the municipality has increased its number of SHI 
Eligible Housing units in a calendar year by at least 1.0% of its total housing units, the 
certification shall be in effect for two years from its effective date.”  760 CMR 
56.03(4)(f). 

 
16. Here, DHCD certified that the Town of Walpole had increased its number of SHI 

eligible housing units by at least 1.0%, and as such, approved the certification for a 
two-year period. 

 
17. Neither the statute nor the regulations authorize DHCD to revoke a municipality’s 

certification, which provides that the certification, once given “shall be in effect for 
two years from its effective date.” 760 CMR 56.03(4)(f).  The use of the word shall in 
the regulations means that there is no discretion to revoke or suspend this two-year 
period from the effective date of certification.  City of Quincy v. Massachusetts Water 
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Res. Auth., 421 Mass. 463, 468 (1995) (“the term ‘shall’ is made mandatory rather than 
discretionary”). 

 
18. Notwithstanding the mandatory language provided in the regulations, DHCD has 

purported to grant itself the ultra vires authority to revoke or suspend the certification 
of a HPP, sooner than the mandatory two-year certification period. 

 
19. Specifically, in the decision dated July 7, 2022, DHCD relied upon its guidelines, 

promulgated without notice and a public comment period and making binding rules 
that contravene the plain language of the regulations, to retroactively revoke the 
Town’s certified HPP.  See Exhibit 1.  Citing Section II.B.9 of the “guidelines,” the 
letter states that “[i]f the units by which the municipality has achieved its certification 
become ineligible for the SHI, then the certification shall lapse as of the date that the 
units become ineligible for the SHI.”  See Exhibit 1, at p. 2. 

 
20. The decision, relying on the provision of the regulations relative to SHI-eligibility, then 

states that because “more than one year elapse[d] between the date of issuance of the 
comprehensive permit … and issuance of the building permit, the units will become 
ineligible for the SHI until the date that the building permit is issued.”  See Exhibit 1, 
at p. 3. 

 
21. The regulations or statute, however, do not contain authorization to suspend or lapse a 

certification based on units that become ineligible for the SHI, and the guidelines do 
not have the force of law to create a binding rule allowing the revocation of 
certification, where it contradicts the plain terms of the regulations which provide that 
a certification “shall be in effect for two years.” 760 CMR 56.03(4)(f). 

 
22. If agencies wish for their guidelines to have the force of law, and to contradict the 

requirements contained in the validly-promulgated regulations, they must be adopted 
as regulations pursuant to lawful administrative procedures. Promulgation and 
application of the guidelines to revoke the Town’s certified HPP is an ultra vires end-
run around these statutory rule-making requirements. 

 
23. The guidelines alter the substantive and procedural law of G.L. c. 40B and 760 CMR 

56.00, et seq., to the detriment of the Town and application of the guidelines to the 
Town’s assertions of safe harbor violates due process of law.  Such guidelines must be 
invalidated and/or declared inapplicable unless adopted in compliance with proper 
(statutory) rulemaking procedures and unless consistent with G.L. c. 40B, §§ 20-23. 

 
24. Where the Town has attained certification of its approved HPP for a two-year period – 

a laudable goal – and this certification “shall be in effect” through 2023, DHCD 
erroneously concluded that the Town had not achieved safe harbor pursuant to its 
certified HPP, in violation of the regulations and by applying invalid and unlawful 
guidelines. 
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Count II 
Even if DHCD Could Impose its Guidelines to Lapse the Approved HPP, it Erred by 

Failing to Credit the Time That SHI-Eligible Housing Was Under Appeal 
 

25. The Board repeats, re-alleges, and incorporates fully herein the allegations contained 
in paragraphs 1-24 above. 
 

26. The regulations provide that, “[i]f [DHCD] determines the municipality is in 
compliance with its HPP, the certification shall be deemed effective on the date upon 
which the municipality achieved its numerical target for the calendar year in question, 
in accordance with the rules for counting units on the SHI set forth in 760 CMR 
56.03(2) ….  If [DHCD] finds that the municipality has increased its number of SHI 
Eligible Housing units in a calendar year by at least 1.0% of its total housing units, the 
certification shall be in effect for two years from its effective date.”  760 CMR 
56.03(4)(f) 

 
27. Here, DHCD found that the municipality increased its number of SHI Eligible Housing 

units by at least 1.0% by virtue of the approval the Cedar Crossing/Cedar Ridge project. 
As such, DHCD certified compliance with the HPP.  DHCD determined that the 
certification period would be deemed effective on April 27, 2021 and run for the two-
year period through April 26, 2023. 

 
28. Thereafter, an appeal was filed by the developer from the Board’s grant of a 

comprehensive permit for the Cedar Crossing/Cedar Ridge project.   
 

29. In connection with the developer’s appeal, the Board agreed to issue a revised 
comprehensive permit dated July 14, 2022.  The revised comprehensive permit was 
incorporated into the Housing Appeals Committee’s stipulation of dismissal and entry 
of judgment dated August 20, 2021, resulting in the appeal being fully resolved on 
August 20, 2021.  See Exhibit 2.   A second appeal was filed by abutters, which was 
resolved on January 27, 2022.  A copy of the resolution of the abutter’s appeal is 
attached hereto as Exhibit 4.  

 
30. The regulations provide that, “[i]f more than one year elapses between the date of 

issuance of the Comprehensive Permit … and final resolution of any pending appeal 
by a party other than the Board, the units will become ineligible for the SHI until the 
date that the last appeal is fully resolved.”  760 CMR 56.03(2)(c). 

 
31. In this regard, however, more than one year did not elapse between the issuance of the 

comprehensive permit for the Cedar Crossing/Cedar Ridge project on April 27, 2021, 
or the revised comprehensive permit on July 14, 2022, and the final resolution of any 
pending appeal by a party other than the Board, which occurred on August 20, 2021 
and January 27, 2022, respectively.  As such, the project did not become ineligible for 
SHI during this time.  760 CMR 56.03(2)(c). 
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32. Additionally, during such time as the appeals were pending, no building permit could 
be issued for the project.  Therefore, the one-year period cannot be calculated to include 
such time as it was legally impossible for a building permit to issue, for it would be 
inconsistent with the regulations.  The one-year period, then, is tolled to August 20, 
2021 and then to January 27, 2022, the dates on which the appeals were finally resolved, 
the revised comprehensive permit issued for the project took effect, and the project 
became eligible for the issuance of a building permit.  

 
33. Therefore, to the extent that the Housing Appeals Committee may find that DHCD has 

authority to suspend a two-year certification for the non-issuance of a building permit 
within one year, which it does not, the Town must be credited with the time that an 
appeal was pending in that calculation of the one-year period.  

 
34. As such, the one-year period upon which the SHI units could lapse for the non-issuance 

of a building permit (which is not authorized by the regulations on HPPs) would run 
from January 27, 2022 to January 27, 2023.  

 
35. Because the Applicant applied for a comprehensive permit well before January 27, 

2023, at which point the submission is “frozen” in time, just as the certified HPP is 
frozen in time for a two-year period, the Town was plainly within the safe harbor 
provision of its certified HPP and demonstrated consistency with local needs.  
 

WHEREFORE, the Walpole Zoning Board of Appeals respectfully requests that the 

Housing Appeals Committee: 

1) reverse the decision of DHCD in this matter, finding that the Town of Walpole is  
“consistent with local needs” based on achievement of a two-year certification of 
approval for its HPP, pursuant G.L. c. 40B, § 20 and 760 CMR 56.00, et seq.;  

 
2) declare DHCD as being without authority, under the governing statute or regulations, 

to retroactively “revoke” the Town’s certification of approval with its HPP;  
 
3) declare the guidelines applied as binding authority by DHCD to be ultra vires and in 

conflict with the governing statute and regulations, as well as inapplicable to 
proceedings before DHCD and the Housing Appeals Committee unless adopted in 
compliance with proper rulemaking procedures and unless consistent with G.L. c. 40B, 
§§ 20-23; and/or, 

 
4) declare that DHCD must credit the Town with the time that the Cedar Crossing 

development was under appeal and therefore, extending the time for the one-year 
building permit requirement to lapse – to the extent it is valid (which it is not) – to 
January 27, 2023. 
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Respectfully Submitted, 

 
ZONING BOARD OF APPEALS OF THE 
TOWN OF WALPOLE,  
 
By its attorneys 
 
 
/s/ George X. Pucci      
George X. Pucci (BBO# 555346) 
Devan C. Braun (BBO# 703243) 
KP Law, P.C. 
  Town Counsel 
101 Arch Street, 12th Floor 
Boston, MA  02110-1109 
(617) 556-0007 
gpucci@k-plaw.com 
dbraun@k-plaw.com 

Dated:  July 26, 2022 

mailto:gpucci@k-plaw.com
mailto:dbraun@k-plaw.com


CERTIFICATE OF SERVICE 
 
 I, George X. Pucci, hereby certify that on the below date, I served a copy of the foregoing 

Interlocutory Appeal of the Walpole Zoning of Appeals, by electronic mail, to the following: 

Phillip DeMartino 
Senior Technical Assistance Planning Coordinator 
Massachusetts Department of Housing & Community Development 
100 Cambridge Street  
Boston, MA 02114 
phillip.demartino@mass.gov 

 
Wall Street Development Corporation 

     ATTN: Louis Petrozzi, President 
PO Box 272  
Westwood, MA 02090 
Lou@wallstreetdevelopment.com 
 

 
 
 
       
      /s/ George X. Pucci    
Dated: July 26, 2022    George X. Pucci 

mailto:phillip.demartino@mass.gov
mailto:Lou@wallstreetdevelopment.com
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July 7, 2022  
 
 
Mr. John Lee, Chair 
Walpole Zoning Board of Appeals  
Town of Walpole / Walpole Town Hall 
135 School Street 
Walpole, MA  02081 
 
Re: Walpole Safe Harbor Decision, Residences at Pinnacle Point, Walpole 
  
Dear Mr. Lee:  
 
The Department of Housing and Community Development (DHCD) is in receipt of a June 13, 2022 letter from 
Louis Petrozzi, President of Wall Street Development Corporation, (Applicant), which has proposed a Chapter 40B 
project known as Residences at Pinnacle Point, Walpole, MA. The Applicant challenges the June 2, 2022 letter by 
the Walpole Zoning Board of Appeals (Board), which notified the Applicant that the Board considers the denial of 
the Applicant’s application for a Comprehensive Permit to be consistent with local needs.   
 
The Board claims that the denial is consistent with local needs based on the following assertion: certified Housing 
Production Plan (HPP) as defined under 760 CMR 56.03(1)(b) and 56.03(4). 
  
Procedural Background: 760 CMR 56.03(8) 
 
Pursuant to 760 CMR 56.03(8), if a Board considers that, in connection with an Application, a denial of the permit or 
the imposition of conditions or requirements would be consistent with local needs on the grounds that the Statutory 
Minima defined at 760 CMR 56.03(3)(b) or (c) have been satisfied or that one or more of the grounds set forth in 760 
CMR 56.03(1) have been met, it must do so according to the following procedures. Within 15 days of the opening of 
the local hearing for the Comprehensive Permit, the Board shall provide written notice to the Applicant, with a copy 
to the Department, that it considers that a denial of the permit or the imposition of conditions or requirements would 
be consistent with local needs, the grounds that it believes have been met, and the factual basis for that position, 
including any necessary supportive documentation. If the Applicant wishes to challenge the Board’s assertion, it must 
do so by providing written notice to the Department, with a copy to the Board, within 15 days of its receipt of the 
Board’s notice, including any documentation to support its position. The Department shall thereupon review the 
materials provided by both parties and issue a decision within 30 days of its receipt of all materials.   

The Board shall have the burden of proving satisfaction of the grounds for asserting that a denial or approval with 
conditions would be consistent with local needs, provided, however, that any failure of the Department to issue a 
timely decision shall be deemed a determination in favor of the municipality. This procedure shall toll the requirement 
to terminate the hearing within 180 days.   

 

Commonwealth of Massachusetts 
DEPARTMENT OF HOUSING & 
COMMUNITY DEVELOPMENT 

Charles D. Baker, Governor      Karyn E. Polito, Lt. Governor      Jennifer D. Maddox, Undersecretary 

100 Cambridge Street, Suite 300  www.mass.gov/dhcd 
Boston, Massachusetts 02114  617.573.1100 
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Regulatory background:  Certified Housing Production Plan as Defined under 760 CMR 56.03(1)(b),  
56.03(4)(c) and(f), and 56.03(2)(b) and (c):   
 
760 CMR 56.03(1): A decision by a Board to deny a Comprehensive Permit… shall be upheld if one or more of the 
following grounds has been met as of the date of the Project’s application…(b) the Department has certified the 
municipality’s compliance with the goals of its approved Housing Production Plan, in accordance with 760 CMR 
56.03(4). 
 
760 CMR 56.03(4)(c): Affordable Housing Goals. The HPP shall address the matters set out in the Department’s 
guidelines, including: 1. a mix of types of housing, consistent with local and regional needs and feasible within the 
housing market in which they will be situated, including rental, homeownership, and other occupancy 
arrangements, if any, for families, individuals, persons with special needs, and the elderly; 2. a numerical goal for 
annual housing production, pursuant to which there is an increase in the municipality’s number of SHI Eligible 
Housing units by at least 0.50% of its total units (as determined in accordance with 760 CMR 56.03(3)(a)) during 
every calendar year included in the HPP, until the overall percentage exceeds the Statutory Minimum set forth in 
760 CMR 56.03(3)(a). 
 
760 CMR 56.03(4)(f): Certification of Municipal Compliance. A municipality may request that the Department 
certify its compliance with an approved HPP if it has increased its number of SHI Eligible Housing units in an 
amount equal to or greater than its 0.5% production goal for that calendar year. SHI Eligible Housing units shall 
be counted for the purpose of certification in accordance with the provisions for counting units under the SHI set 
forth in 760 CMR 56.03(2). Requests for certification may be submitted at any time, and the Department shall 
determine whether a municipality is in compliance within 30 days of receipt of the municipality’s request. If the 
Department determines the municipality is in compliance with its HPP, the certification shall be deemed effective 
on the date upon which the municipality achieved its numerical target for the calendar year in question, in 
accordance with the rules for counting units on the SHI set forth in 760 CMR 56.03(2). A certification shall be in 
effect for a period of one year from its effective date. If the Department finds that the municipality has increased its 
number of SHI Eligible Housing units in a calendar year by at least 1.0% of its total housing units, the certification 
shall be in effect for two years from its effective date.  (See 760 CMR 56.03(2) citations below.) 

DHCD’s HPP and DHCD’s G.L. c. 40B Guidelines (the “guidelines”) also state as follows: 

Term of Certification. So long as the units produced are SHI Eligible Housing units (see 760 CMR 56.03), a 
certification shall be in effect for a period of one year from its effective date if the community has increased its SHI 
Eligible Housing units 0.5% of the total year round housing units or two years from its effective date if it has 
increased its number of SHI Eligible Housing units 1.0% of total year round housing units. If the units by which the 
municipality achieved its certification become ineligible for the SHI, then the certification shall lapse as of the date 
that the units became ineligible for the SHI. If such units become eligible for the SHI during the remaining term of 
the certification period, then the certification shall be re-instated for such remaining term.1 
 
760 CMR 56.03(2)(b): Units shall be eligible to be counted on the SHI at the earliest of the following: 
 
 1. For units that require a Comprehensive Permit under M.G.L. c. 40B, § 20 through 23, or a zoning approval under 
M.G.L. c. 40A or completion of plan review under M.G.L. c. 40R, the date when:  
 a. the permit or approval is filed with the municipal clerk, notwithstanding any appeal by a party other than the 
Board, but subject to the time limit for counting such units set forth at 760 CMR 56.03(2)(c); or  
b. on the date when the last appeal by the Board is fully resolved;  
2. When the building permit for the unit is issued;  
3. When the occupancy permit for the unit is issued; or  

 
1 Section II.B.9 of the guidelines, available at 
https://www.mass.gov/files/documents/2017/10/10/guidecomprehensivepermit.pdf, also contained within stand-alone HPP 
guidelines, available athttps://www.mass.gov/doc/housing-production-plan-guidelines/download . 

https://www.mass.gov/files/documents/2017/10/10/guidecomprehensivepermit.pdf
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4. when the unit is occupied by an Income Eligible Household and all the conditions of 760 CMR 56.03(2)(b) have 
been met (if no Comprehensive Permit, zoning approval, building permit, or occupancy permit is required.)  
 
760 CMR 56.03(2)(c): Time Lapses. If more than one year elapses between the date of issuance of the Comprehensive 
Permit or zoning approval under M.G.L. c. 40A or completion of plan review under M.G.L. c. 40R, as that date is 
defined in 760 CMR 56.03(2)(b)1., and issuance of the building permit, the units will become ineligible for the SHI 
until the date that the building permit is issued. If more than 18 months elapse between issuance of the building 
permits and issuance of the certificate of occupancy, the units will become ineligible for the SHI until the date that 
the certificate of occupancy is issued... 
 
Notice Requirements under 760 CMR 56.03(8)  
 
DHCD finds that the Board submitted notice to the Applicant within 15 days of opening the local hearing (May 25, 
2022) through its June 2, 2022 letter.  DHCD notes copies were sent to DHCD via certified mail and electronic 
mail.  DHCD finds that the Applicant challenged the Board’s assertion within the proper timeframe, 15 days from 
receipt of the Town’s notification, through its June 13, 2022 letter.  DHCD notes that copies of the Applicant’s 
letter were sent to DHCD via certified mail and electronic mail.  DHCD notes that although the State of Emergency 
has ended, DHCD continues to request electronic submission of documents. 
 
The Board’s Submission 
 
The Board’s submission consisted of a June 2, 2022 safe harbor assertion notification letter based on Walpole’s 
September 10, 2021 HPP Certification and an attachment. The attachment was the September 10, 2021 DHCD HPP 
Certification Approval letter.  In the September 10, 2021 DHCD letter, the following findings were made: 

 
1. Walpole has a valid HPP. The effective date for the HPP is April 23, 2019 the date that DHCD received a 

complete plan submission.  The HPP has a five-year term and will expire on April 22, 2024. 
2. The project for which certification was requested for is known as Cedar Crossing/ Cedar Edge (SHI ID# 

10582) which consists of 226 SHI units.   
3. DHCD finds that the units are eligible for SHI inclusion and have been added to the SHI. The number of SHI 

units (226) is enough for a two-year certification period (90).    
4. The certification period will run from April 27, 2021 to April 26, 2023.  

 
DHCD’s September 10, 2021 HPP Certification Approval letter also states: 
 
“Please note that all units must retain eligibility for the SHI for the entire certification period.  If units are no longer 
eligible for inclusion on the SHI, they will be removed and will no longer be eligible for certification.  This action 
may affect the term of your certification.” 
 
The Applicant’s Submission 
 
The Applicant’s submission consisted of a June 13, 2022 formal appeal letter that also includes the procedural 
history of Residences at Pinnacle Point various exhibits including but not limited to the September 10, 2021 DHCD 
HPP Certification Approval letter, the Town’s HPP certification request with accompanying documentation that the 
Town submitted for inclusion of the Cedar Crossing/Cedar Edge units on the SHI, excerpts from the DHCD 
guidelines, and a copy of a June 2, 2022 email from Walpole’s Building Commissioner confirming that building 
permits had not been issued for Cedar Crossing/Cedar Edge.   
 
The Applicant’s main argument against the validity of the Board’s safe harbor assertion is that, as of the date of the 
Applicant’s Comprehensive Permit application for Residences at Pinnacle Point June 1, 2022, building permits for 
the Cedar Crossing/Cedar Edge development had not been issued within the required time frame under the terms of 
the HPP Certification, 760 CMR 56.03(2)(b.1)&(c), and the guidelines.    
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Findings and Discussion 
 
HPP Certification 
 
DHCD finds that the Board did not have grounds to claim an HPP Certification safe harbor.  A minimum of 90 SHI-
eligible units were needed to achieve a two-year certification, and through its September 10, 2021 DHCD HPP 
Certification Approval letter, DHCD deemed 226 units to be SHI-eligible in accordance with the counting policy 
under the guidelines and countable towards HPP certification as of April 27, 2021.  However, as referenced above, 
said letter informed Walpole that all units must maintain eligibility for the SHI during the two-year term of 
certification, which is consistent with DHCD’s regulations and guidelines.  Pursuant to 760 CMR 56.03(4)(f), SHI 
Eligible Housing units shall be counted for the purpose of certification in accordance with the provisions for counting 
units under the SHI set forth in 760 CMR 56.03(2); 760 CMR 56.03(2)(b.1)&(c) in turn provide that if more than one 
year elapses between the date of issuance2 of the Comprehensive Permit (or other zoning approval as further described 
under the regulation), and issuance of the building permit, the units will become ineligible for the SHI until the date 
that the building permit is issued.  
 
The guidelines also make clear that if the units by which the municipality achieved its certification become ineligible 
for the SHI, then the certification shall lapse as of the date that the units became ineligible for the SHI.  In summary, 
since building permits were not issued within one year of April 27, 2021, the issuance date of the comprehensive 
permit, the Cedar Crossing/Cedar Edge units became ineligible for inclusion on the SHI as of April 26, 2022 and were 
also not eligible to be counted towards certification as of that date until building permit issuance occurred.   
 
DHCD sent an email to the Town on May 24, 2022 requesting building permit issuance information for Cedar 
Crossing/Cedar Edge.  DHCD has not received a response to this request from the Town, although the Applicant’s 
submission shows, through a copy of Applicant’s email correspondence with the Town’s Building Commissioner, 
that building permits had not been issued for Cedar Crossing/Cedar Edge.  Thus, at the time the Residences at Pinnacle 
Point Application was filed with the Board on or about May 4, 2022, the units were no longer SHI Eligible Housing 
units and the HPP Certification consequently lapsed.  Furthermore, as DHCD had no record of building permit 
issuance for Cedar Crossing/Cedar Edge, it removed the units from the SHI and sent a letter to the Town on June 22, 
2022, informing the Town that its HPP Certification was suspended as of April 26, 2022, the date of said lapse.   
 
Conclusion 
 
DHCD finds the board has not met its burden of proving satisfaction of the grounds for asserting the certified 
Housing Production Plan safe harbor as defined under 760 CMR 56.03(1)(b) and 56.03(4).  If either the Board or 
the Applicant wishes to appeal this decision pursuant to 760 CMR 56.03(8), that party shall file an interlocutory 
appeal with the Housing Appeals Committee (HAC) on an expedited basis, pursuant to 760 CMR 56.05(9)(c) and 
56.06(7)(e)(11), within 20 days of its receipt of the decision, with a copy to the other party and to the Department.  
 
DHCD notes the HAC issued “Standing Order 2020-01: Filing and Service in Cases before the Committee” and 
“Housing Appeals Committee Rules for Electronic Filing,” both of which became effective April 15, 2020 and have 
been posted on the Committee’s webpage at https://www.mass.gov/service-details/housing-appeals-committee-hac.   
 
 
 
 
 
 

 
2 Defined at 760 CMR 56.03(2)(b.1.a) as the date the permit or approval is filed with the municipal clerk, notwithstanding an 
appeal by a party other than the Board, but subject to the time limit for counting such units as set forth at 760 CMR 56.03(2)(c).  

https://www.mass.gov/service-details/housing-appeals-committee-hac
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If you have further questions, please contact Phillip DeMartino, Technical Assistance Program Coordinator, at (617) 
573-1357 or Phillip.DeMartino@mass.gov. 
 
 
Sincerely, 
 

 
 
Caroline “Chris” Kluchman 
Deputy Director, Division of Community Services 
 
 
Cc:       James Johnson, Town Administer, Walpole 
              George Pucci, Esq., Town Counsel, Walpole 
              Patrick Deschenes, Director of Economic Development, Walpole  
              Louise Petrozzi, President, Wall Street Development Corporation   
              Jay Talerman, Esq., Meade, Talerman & Costa   
              Dean Harrison, 40B Consultant 
               
               
 

mailto:Phillip.DeMartino@mass.gov
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Walpole Town Hall Town of Walpole (508) 660-7352 
135 School Street Zoning Board of Appeals zba@walpole-ma.gov 

Walpole, MA 02081   

Town of Walpole 

Commonwealth of Massachusetts 

Zoning Board of Appeals 
 

 

 

 
 

   

June 2, 2022 

Wall Street Development Corp. 

Attn: Louis Petrozzi, President (By Certified & Regular Mail) 

P.O. Box 272 

Westwood, MA 02090 

 

Re: Written Notice of Safe Harbor Pursuant to 760 CMR 56.03(1)(b) and (8) 

Residence at Pinnacle Point, 9 & 15 Pinnacle Drive, Walpole MA 

 (December 14, 2020 - MassHousing Project Eligibility Determination) 

 

Dear Mr. Petrozzi, 

 

Please be advised that this correspondence shall serve as written notice to you, Louis Petrozzi 

(the “Applicant”) from the Walpole Zoning Board of Appeals (the “Board”), that, on June 1, 

2022, the Board opened the public hearing regarding your application for a comprehensive 

permit for the project known as The Residence at Pinnacle Point, Walpole, Massachusetts (the 

“Application”), and the Board voted 4 to 0 to invoke and declare that denial of the Pinnacle Point 

40B application is consistent with local needs as defined in 760 CMR 56.03(1)(b) and 56.03(4) 

due to receipt of a Certification of Approval, dated September 10, 2021, issued by the 

Massachusetts Department of Housing and Community Development, certifying the Town of 

Walpole’s compliance with its Housing Production Plan, approved for a two-year period running 

from April 27, 2021 to April 26, 2023. 

 

The basis for the Board’s determination is that the Town of Walpole (“Town”) has achieved one 

of the statutory minima standards set forth under G.L. c.40B, §§20-23 and 760 CMR 56.03(1)(b) 

and (4) because the Department of Housing and Community Development (“DHCD”) has 

certified compliance with the Town’s Housing Production Plan. A copy of DHCD’s certification 

of compliance with an approved HPP for Walpole is enclosed herewith. 

  

This written notice was forwarded to both the Applicant and to DHCD on June 2, 2022, within 

15 days of the June 1, 2021 opening of the public hearing on the Application. 

 

Regards, 

 

 

 

John Lee, Chair 

Walpole Zoning Board of Appeals 

Zoning Board of Appeals 

John Lee, Chair 

Drew Delaney, Vice Chair 

Bob Fitzgerald, Clerk 

Jane Coffey, Member 

David Anderson, Member 

Judith Conroy, Assoc. Member 

Timothy Hoegler, Assoc. Member 

 



 

 

 

Walpole Town Hall Town of Walpole (508) 660-7352 
135 School Street Zoning Board of Appeals zba@walpole-ma.gov 

Walpole, MA 02081   

cc: Mr. Philip DeMartino, Department of Housing and Community Development (By 

Certified & Regular Mail and Electronic Mail) 

Ms. Catherine Racer, Department of Housing and Community Development (By 

Certified & Regular Mail) 

Ms. Alana Murphy, Department of Housing and Community Development (By Certified 

& Regular Mail) 

Mr. James Johnson, Town Administrator 

Attorney George Pucci, Town Counsel 
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